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MEMORANDUM FOR: 

THt: WHITE HOUSE 

WASHINGTON 

August 19, 1978 

THE PRESIDENT 

SUBJECT: Proposed Executive Order on the 
Environmental Effects Abroad of 
M'a jor Federal Actions 

Bob Lipshutz was anxious that this memorandum reach you 
ove.r the wee.Y,end, since Sen_ator Stevenson's amendment 
to exempt th.e EXIM Bank from the application of U1e National 
Environmental Policy Act (NEPA) will be considered by the 
Congres-s this week. .J\.1y0understanding is that he has 
i.ndicated a wi l}ingncss to drop the amendmen t if our position 
on t·he issues presented is satisfactory. From :my conversations 
with him, he s-trongly favors. bh·e State Department view of 
this matter. 

The ess�et'rce of this decisi-on is the deg.tree to which NEPA 
s'hould be given what will be view.ed as an extra-te·rritorial 
impact. When this issue first surfa.ced many mont•hs ago 
in the context of a suit ag.ainst the EXIM Bank to force the 
EXlM Bank. to go through the procedure of developing an 
environme.ntaJ. impact statement on a:ll projects which are 

financed abroad., it struck me a.s one of the most ridiculous 
inberp1�etations of a statute pos-s:ib1e. After months of followinq 
this issue and by attempt.ing to resolve it through Executive 
Order, I remain strongly of the opinion that we should not 

Fequire extra-territorial appl ication of NEPA, e>:cept in 
.limited situations deal.ing with "the gJ:obal c ommons" -- that 
is the high � eas and Antarctica. 

This country has no business blocking. a project in a foreign 
country which is perfectly permi ss ible and legal in that 
country simply beca'l!l>s.e the proj.ect would violate our 
environmental rules if it were built in the United States; 
nor should there by any impediment to such a proj.ect except 
in the most unusual circumstances. 

While this is an issue on which the environmentill community 
feels s tron g l y ,  to impose ·environmental reviews on our foreig1n 
a ffairs and exp'ort activities would be a misappJlication of 
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NEPA and would have serious adverse impacts on our ab ility 
to export and on _ t.he ability of· the nuclear industry to 

survive and on the capability of the United States to be 
an assured supplier of nuclear fuel. 

While consideruble progress has been made over the last 
few months in resolving many outstanding issues, the pos i tions 
taken by CEQ on the remaining issues before you will add 
to paperwork and Administrative complexity, are poten tially 
inflationary, and wjll send a strong signal that we are going 
to add additional impediments to exports at the very time that 
we have developed an export policy to reduce those impediments. 

Thus, in virtually every instance, I suppo�t the position taken 
by State, Treasury, Commerce, STR, and the EXl.'fl1 Bank. Therefore, 
on the first decision,I believe the Executive Order should 
rest on const1tutional author ity only rather than on interpre­
tation of NEPA. bn the second issue, I think it is critically 
importa nt to exempt nuclear exports, including nuclear 
fuel, with the ex ception of reactors,from the order so that 
our non-proliferation po licy is strengthened and the United 
States is viewed us a reliable supplier of nuclear fuel. 
On the third issue, we should cover by the Executive Order 
toxic chenncals which are prohibited or str i ctly limited 
hy Federal law in the United States, but should not go along 
with the CEQ re commendation for a broader list of products. 
This might create a bureaucratic nightmare in terms of the 
number of potential products. 

· 

On the fourth issue, I see no reason that agencies should be 
given the opt�on to prepare environmental impact statements 
in the situa tions mentioned since this cou ld create uncertainties. 

On the fifth point, I do not think we should create a situat i on 
-with CEQ oversight and would, th erefore , favor the first 

of the three options, although I would have no stron g objection 
to mandatory notifjcation after taking of the action, the 
third option . 

On the sixth point, I a g ree with the CEQ reconunendation 
to somewhat limit the flexibility of agencies to further exempt 
their activities (option 2). 

On the seventh issue, I agree with Bob Lipshutz' recommenda tion 
for opt ion three, although I would view_ option 1 as also 
acceptable. 



MEMORANDUM FOR 

FROM : 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

August 18, 1978 

TilE PRESIDENT �lj! 
ROBERT LIPSHUTZ � .V 
MARGARET McKENNA � 
Proposed Executive Order on the 
Environmental Effects Abroad of 
Major Federal Actions 

Since the Natjonal Environmenta l Policy Act {NEPA) was 
enacted in 1969, there has been an unresolved issue 
whether the Act applie s to environmental effects outside 
the United States of major Federal actions. The Council 
on Environmental Quality (CEQ) and the Environmental 
Protection Agency (EPA) maintain that the Act does so 
apply. State, Defense, Treasury, the Export-Import 
Bank, and the other a gencies concerned with foreign 
affairs and foreign "economic" policy maintain that it 
does not or that it applies only in a limited way . Up 
to now no Administration has attempted to resolve the 
iss ue . Generally the agencies have not prepared an 
environmental impact statement (EIS) with respect to 
impacts in fo reign jurisdictions; some agen�ics prepare 
st atements with respect to the global corrunons (e.g., 
oceans, Anta rctica ) . 

The issue has been brought to a head thi.s year by lawsuits 
brought against the Ex-Im Bank and the State Department 
seeking to require preparation of EIS's on envi ronmental 
effects outside the United States; by regulations pro­
posed by CEQ to require agencies to prepare documents 
as to impacts abroad {which met with strong opposition 
from agencies); and by an amendment to the Ex-Im Bank's 
Authorization Act p roposed by Senator Stevenson to 
exempt the Bank from NEPA. The issue is highly divisive 
within the Administration and the Congress because of the 
impor tant environmental, economic, foreign policy and 
nati on a l security implications. Those who support 
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environmental review- of foreign affairs activities 
aryue that it is necessary to protect the human environ­
ment. They point to increasing global environmental 
problems and to incidents where U. S. assisted efforts 
have caused unintended e.nvironmental degradation (including 
effects on neighboring countries) and where hazardous 
chemicals or facilities banned in the U. S. are exported. 
Senator Muskie and Congressmen Dingell and Leggett believe 
that, although in certain j nstances -even the CEQ version 
is too weak,_ the State Department alternatives are 
substantially less than the law requires and urge you 
to support the CEQ version. The agencies that oppose 
such Yeviews argue that preparation of environmental 
documents on foreign impacts would strain our relations 
with other countries, damage promotion of U. S. exports, 
make it more difficult to redress the $30 billion D. 5. 
trade deficit, and undermine important U. S. foreign 
policy and national security policy objectives, including 
particularly the Administration's efforts to restrain 
proliferation of nu�le�r weapons. 

To deal with this situation, we have encociraged CEQ and 
the Department of State to endeavor to ne gotiate a pro­
posed Executive Order that would_enable agencies to take 
foreign environmental effects of their actions into 
account consistent with U. S. economic, foreign policy,_ 
and national security interests. The basic concept is 
to find a practical approach which would avo.id a direct 
resolution of the legal issue. After several months of 
intense effort, CEQ and State have agreed on the terms 
of an Executive Order except for a few issues which 
require your decision. 

· 

The basic scheme of the Executive Orde r  is·to direct the 
agencies· to develop. within eight months their own pro­
cedures for taking environmental consid erations into 
account in accordance with the terms of the Order. For 
major Federal actions having significant effects in the 
global commons areas, the Executive Order would provide 
fo.r the same kind of environmental reviews (i.e., EIS's) 
that agencie-s must conduct under NEPA in domestic cases. 

The Order identifies environmental effects that should 
be taken into consideration, gives agencies the option 
of using one of three types of environmental review 
documents (two under State's version), details what 
Federal actions are exempt from the Order and the 
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considerations that agencies may take into account in 
establishing exceptions and modification� to their 
proce.dures. 

The result of the Order would be the first systematic 
United States Government program t.o take into considera­
tion P.nvironment.al impacts in foreign count:ries. While 
several agencies have expresse d concern over issuing an 
Order now because of possible impact on ou r fluctuating 
foreign exchange market, we believe the Order has 
adequately met. t.hc. concerns of the economic community. 
CEQ wants you to know that·it and the environmental 
community believes that CEQ's version is' barely acceptable 
and that State's version is anti-environmental. It is 
important to resolve this issue now in order to avoid 
a court imposed resolution (there is a lawsuit pending 
on this issue), or a legislatively imposed resolution. 
(The Stevenson amendment, to be acted upon next week, 

would exempt Ex-Im Bank from NEPA.) 

CEQ and the State Department have reached agreement on 
most areas of the Executive Order. The following issues 
remain and are presented for your decision. 

In a legal memorandum to us, the Justice Department 
advised us of their position on each of the seven issues. 
It rP.flccts t.heir view that the option they recommend 
legally strengthens th� Order from a litigation pers­
pective if a court decides that NEPA does apply . 

.L. Wht�ther the Executive Order should be based on NEPA 
as we11 �our constitutional power as President. 

This issne w as not one presented to the agencies for 
decision. State and CEQ both agreed in negot�ations that 
the Order wou ld refer to the purposes arid policies of 
NEPA though they disagreed on the intent. 

A number of agencies have objected to the present CEQ 
and State Department draft which can be re ad as basing 
the Executive Order on NEPA as well as your constit.utional 
power. Deleting the r eference to NEPA would make it 
c�ear that you are establishing a policy solely on the 
basis of your constitutional authority, as opposed to 
implement.ing NEPA. CEQ cont.t�nds that including the 
reference to NEPA probably strengthens the Executive 
Order if in fact a court decides NEPA does apply; how­
ever, Justice advises that either option is acceptable. 

·.\ . ,  
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CEQ believe-s that restricting NEPl\ to the " purpose and 
scope" a.nd "·procedures" s e c tion w:i 11 (a). diminish the 
chance-s of solving the problem (government position on 

litigation to enforce NEPA) that brought this issu� to 
t.he \-Jhite Hous.e; (b) diminish the protection to a.gencie's 
who axe cntit]t:!d to look on compUance·with the Executive 
OrdcT a.s compliance with NEPA; and (c), result in less 
consistent enforcement of the Order over the long run. 

Decision: 

Base the Ex�cutive Order on constitutiohal 
authorit:y onliy (no reference to NEPA in the Preamble). 

Approve 
(Recommended by: 

D.isapprovc 
(Reconunended . by: 

v· 
_Stat.e, 'Tre.asury., DOD, STR, J/�c. 
DOE., Commerce, Lipshutz) (N'SC, CE1\:) 

CEQ, EPA) 

2. Whether nucle.a,r activi.ties and exports, includi.ng. 
nuclear fuel, other than reactors, should be exempt from 
the Order. 

'Phe State Department beli·eves that application of the 
Order t.o nuclear fuel 'IJIIOUld sev·erely damage the credibility 
of r.hc Uni t·ed St.at.es as a reliable supplier and undermine 
your non-proliferution policy. State also believes the 
O·rder is an inappropriate device to address environmental 
problems ussociated wi t.h spe;nt fuel, waste s tor ag,e and 
wasle .d,isposa l. 

CEQ believes a,gench'!S' should be informed of potent:i.a.i 
dama·ge from thes�e products and not to include ali nuclear 
exports in the Order would generate serious doubts about 
the Order's effectiveness and would undermine the 
Adm.iiilistration's credibility with the environmental 
community. CEQ a:grees to .cas·e-·by-case· e xemp t i ons from 
'the Order for nucle:a.r fuel to handl·e non-prol,i feration 
concerns (rather t'ha·n across-the-board e.xemptions). 
CE(.;} believes that nuclear exports are one of the matters 
thnt most require this Order. 

E�empt nuclear exports except tcactors. 
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Approve 
(REcommended by: 

t./ 
State, Treasury, DOD, STR, · L{ .... 

C• 

Disapprove 
( Rc-�conunended by: 

OMB, DOE, Conunerc·e, Ex-Im, 
NRC, DOT, Lipshutz) (NSC, CEl\) 

CEQ� Justice, EPA, Agriculture, 
HEW, Interior) 

J. Whether chemicu:!J:.y_J1azardous 
_
products and facilities 

_produt�i ng !'-hese products should be cover.e d by the Order. 

One of the three agreed cate.gories of the U. S. action·s 
with e f fe c ts in other countries that should have environ­
mental reviews relates to hazardou•s substances banned 
or strictly regulnted in the U. S. 

'l'he State DepartmenL wants covera.ge '!limited .to tox"ic 
chemicals that .arc prohibited or strictly limited by 
Federal law in t.he. W1• S. to prote.c t the environment 
aiJ.ainst. non-radiological hazards. Broader "products" 
or "projects" language is open ended and would include 
products or pro jec t s regulated by agencies su.ch as 
EPA or OSHA. 

. 

CEQ wants coverage to include products and physical 
projects which are prohibited Or strictly regulated by 
Federal law t·o protect against haza�rdous chemicals, 
P..g. , pajamas treated with TRIS, as woll. as T.RIS shol!lld 
be coverE:.'U: pl'ants thut produce kepone as we]. l a,s kepone 
�hould he covered. 

· 

Decision: 

Include tox i c products and projects producing 
toxic products as well a's toxic chemicals themselves. 

Approve f/ 
(Recommf.c'ndcd by: CEQ, DOT, EPA,. Agriculture, 

HEW, Esther Peteison, Justice, 
Lipshutz) 

Disapprove 
(Rcconunend:cd by: State, Treasury, DOE, DOD, J;i"'­

Commerce, OMB, STiR, Ex-Im) O�s·c, CEA): 

4. Whether the Order shou l d include an uption tu prepare 
an Environmentul Impact Statement (EIS) in the cases of 
(a) the environment of non-participating (bystander)' third 

countries and· :(b) nuclea,r and to>:ic chemical exports. 
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CEQ bP-.Jieves a':jencfes should have the option of preparing 
an EIS and that an EIS may be l e g ally rcquire·d ±n some 
circumstances. The Order doeg provide for EIS's for 
actions affectinq t.hc gl.obal corrunons. 

The Stnt.l� Department is concerned that even raising the 
possibility that the U. S. Government might prepare EIS's 
with 1·espect to nuclJ:ear exports would create unaccep·table 
uncerta:intir..s .as to U. S. supply, a1nd fears of intrusion, 
t.o the detriment of non-proliferation policy. 

Justice advises that the CEQ po s iti on is preferable f.:rrom 
the s tandpoint of defending poten t i ul laws:u.its .. 

Decision: 

Include in the Order an option to prepare an EIS. 

Approve �,.. .... -
(Recommended by: 

Disapprove 
{Recommended by·: 

CEQ, Agriculture, tPA, DOT, 
In.terior, Commerce, Justice., 
Lipshutz) 

State, Treasury, DOE(, 
S

Ex)-Im, )/u.. 
OMB, CEA, NRC, STR) N C 

5. Whether a,n «g:ency should be required to not.i fy 
other Fcc:lc_ral aqencic:s of the availabU.:i ty of doc.uments 
prepared unde.r the Order and if so whether the notifica­
tl.on !11US t t.akP-- p !__a·ce prior to the pn?poscd

--
action. 

The State Department wants to encourage but not mandate 
agency notification of the availability of documents. 
They belie ve that a-notification requirement would bring 
about CEQ oversight and thus lead to dis-pHtes and delays 
incompatible with the cond uct of foreign policy. 

· 

CEQ wants mandato.ry notification to agencies with 
expertise in the matter (with exceptions such as for 
foreiqn policy or n a tion al secUrity reasons ) im ord�r to 

ucs.sure maximum a.gency coordination and exchange of 
in f ormu.t. ion. Notification is an integral part of NEPl\ 
cJomesLically �rnd for EIS' s involving the global commons. 

Decision: 
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(1) Voluntary notification not necessarily 
prior to taking ctction. 

Approve 
( Re,comrnended by : Stat�, Treasury, DOT, Ex-Irn, 

.DOD, STR, CEA, Conunerce (exc. 
global commons} 

ac,tion. 
(2) Mandatory notification prior to taking 

Approve 
{Recommended by: CEti, EPA, Agriculture, 

Commerce (global conunons), 
Justice, OMB, HEW, Inter ior) 

( 3) Mnndatory notification n.ot necessarily 
prior to taking action. 

Approve t/ 
(.Recommended by: DOE, Lipshutz) ( NSC) ) !�' 

6. �hether the Order should allow agencies to exempt 
actions from their procedures as well as modify documents. 

Both agencies agree to a lengthy series of exe-mptions 
from the Order. The dispute t�rns on additional waivers 
of the Order. 

Tht"? proposP.d ()rder already exempts from its requirements 
Presidentiu.l acti<m, intelligence activities, arms 
Lransfe.rs, certain national Stecu r ity or na'tional interest 
action, export licenses u.nd permits, votes and actions 
jn int.ernational organizations and disaster and emer­
g�ncy reli�f acti ons and agencies are al�owed to provide 
for �ategorical exclusions. 

Agencies may modify t�e content�, timing and availabLlity 
of the

· documents for a number O'f reasons including foreign 
policy, national �ecurity, international competition� 
degree of agency invo l vemeHt and conunercial confidentiality. 

The State De•pa.rtmcnt .a.nd CEQ bcl:icve it is impossible 
to foresee a.ll situations in which preparation of a 

document could impact adversely. The State Departmenl 
fcel.s that the broade·st flexibility is es s ent i al to 
protect foreign pcH icy. 

(? ll) 
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CEQ would allow "modifications" of documents, but would 
iimi t e>:cc.ptioms to special circumstances, such as emer-
9eu.cies or situations involving e xc eptional foreig:n policy 
sensitivities and then only after consultation with CEQ. 
CEQ ass·erts that to allow unchecked age.ncy exemptions 
to t.hP- Oruer and the law ·renders both meaningless. 

Just."i ce urges Option 2 o.n the legal g rou nds that total 
flexibility for agenci�s suhstant.ially weakens the Order. 

Decision:. 

(1} In addition to t'be agreed exemptions, 
allow agencie�s broad' discretion t•o exempt actions as 

well <rs modify their procedures. 

Approve 
(Recommended by: State, T�easury, Ex-Im, CEA, 

DOT, Conunerce, NRC, DOE, STR) (N·SC) 

�2) In addition to the agreed exempt�ons, 
allow agencies to modify but to exempt only in special 
circumstances, such as ernerg.encies or si tuation·s involving 
exceptional foreig,n policy sensitivities and must consult 
with CEQ. 

l\ 1.· / pprove v 

(Recommended by:. 

. • ..r"'. 

CEQ, Agriculture, Justice, 
EPA, OMB, Esther Peterson , 

L :ips h u:t z) 

( 3) However you dec ide between option· 1 or 2, 
shaY!; agencies consult with CEQ concerning the additional 
exemptions? 

Consult with CEQ· 

No consultation with CEQ 

7.. How to l)mit the judic.ial review of t!he Order. 

Both the Stat.e Depu.rt.ment and CEQ do not. wish th.is Order 
to creat,e grounds. for lawsuits. The· State Department 
at.tempts to limit review not only of the Order but o-f 
the ag·ency procedures· pursuant to the Order. CEQ 
suggests language which would sta te only that there is 
no Knew" cause of action. 

·:·· 
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Everyone agrees t.hat the languagP- in this sect.ion should 
attempt to limit ocelirninat� any litigation in this area. 
We and the Justice' Depurtment agree that by attempting to 
extend the protections of thi•s provision to agency ac.tions, 
we a,ctual.ihy may dcfc>at the pur pos·c by g.oing too far and 
therefore having the co,urt re ject this provision totally. 
The l,angunge we suggest would be: 

'l'his O:rder is so]eily for the purpose of 
establishing internal procedures for 
Federal agencies to cons id er the 
significant adverse eff·ects of tf.leir 
act ions on the environment outside 
the United States , its territories 
and possessions, and nothing in this 
Order shall be construed to create a 
cause of action. 

Decision: 

(1)· This Order sf.lou!ld state that neither the 
Order nor agency procedures requ�red by the Order are 

judicially reviewable. 

Ag'r·ee 
(Reconunended by : State, Treasury, NRC, Ex-Irn, J:;,(ch) 

CEA, Commerce, OJ\1B, STR) 

( 2) The Order should s.ay i t does not create any 
"new" grounds for law5uits. 

Agree 
(Recommended by: CEQ, Agriculture, EPA) 

(3)· The Order should say :it is solely f.or the purpose 
of establishing i n ter nal procedures and does not create a 

cause. of action. 

Agr�c 1 
"'j (Recommended by: DOD, Justice, Lipshutz) (NSC) )I'H 
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Tl:iE CHAIHMAN OF" THE 

COUNCIL OF FCONOMIC AOVISCRS. 

WAS ... IN(HON 

August 21,. 1978 

MEMORANDUM FOR THE PRESIDENT 

FROM: 
• 

Charlie Schultze <.. L � 
- ' .. ). 

... .·' 

Subject: Proposed Executive Order on the Environmental 
Effects Abroad of Major Federal Actions 

Bob Lip�chutz has sent yoti a dec ision memo regarding 
this proposed Executive Order. My views on the potential 
economic dislocations associated with this order are well 
stated in Mike Blumenthal's memo to you for the EPG, and 
I will not reite·rate them. I would like to make a few 
additional points, however. 

The economic impact of the procedures called for under 
this proposed Executive Order depends to a substantial degree 
on interpretation by individual agencies of their responsibilities.: 
A too-restrictive interpretation of our inte.rnational environ­
mental responsibilities could lead to lengthy delays and 
significant cost increases for u. s. firms that would divert 
business to foreign conce.rns. Since foreign competitors' 
technologies are not necessarily less damaging to the environ­
ment than those of u. s. firms, these adverse impacts on 
u. S. employment and economic activity would not necessarily 
be associated with any positive effect ori the world's 
environment. l''or this reason, I strongly recommend that you 
decide to issue an Executive Order that mirtimizes costs to 
the economy consistent with legal requiremen�sr

. 
In this regard, I also believe that a key phrase 

contained in this order -- the term "global commons" 
-- should be carefully defined. In order to.limit 
the impact of this order, State �nd CEQ have agreed that 
an EIS should be prepared only where an action would 
affect the ''global commons". Nowhere has a definition of 
this term been provided, however. 
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"Global Conunons" is not a term with a clearly-under-
stood defini tion. I believe the order should make c lear 
that the term should 'not be construed so broadly as to call, 
for example, for an EIS on a pro j ect that would pollute a 

river simply because the waters of that river u ltimately 
would reach the open s�a. �n order to ensure that application 
of the order is kept to a relatively narrow set of circumstances, 
I believe the order should include a tight def ini t ion of 
"global conunons," such as the following: 

"The 'global commons' mean s the atmosphere, 
the ocean or those land masses (e.g., An tarctica) that 
are outside the territorial j urisdiction of any nation. 
An ac t�on significantly and adverse!� affects the environ­
ment of the ylobal commons if it causes a sign i ficant 
emission to enter directly into the atmosphere , ocean, 
or a land mass outside the territorial jurisdication 
of any nation." 

Also, this memo does not reflect CEA's views on the 
first three decisions placed before you. I recommend that 
you: 

Approve Decision 1, to base the Executive Order only i 

on your constitutional authority. 

Approve Decision 2,to exempt nuclear activities other 
than reacto rs from the Executive Order. 

-- Disapprove Dec i sion 3, to include under the order, 
toxic products and projects producing toxic product s, as 
well as toxic chemicals themselves_ 

I also would like to clarify the very important 
issue raised in becision 4. If you approVe this decision, 
Government agencies would be able to require that an EIS 
be prepared f or any action. If you disapprove, an EIS may 

.. be required only for actions advers e ly affecting either 
the qlobal conunons

' 
or natural resources designated for 

protection by the President or the Secretary of State_ 
In the interest of limiting the coverage of the Order, 
I recommend that ,you·disapprove decision 4. 
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THE WHITE HOUSE 

WASHINGTON 

August 21, 1978 

TO: Phil Wise 

FROM: Bill Simon� 
Attached is a REVISED version of 

the Stu/Bob memos on NEPA. 

Ad'di tiona! staff comments have 

been added to this version of 

Bob 1 s memo. I am a.lso enclosing 

CEA 1 s c·ommen ts which s1h.ould also 
be attached to the material. 

Please call me after the Presidefit 

has reviewed this rna te.r ial. 

�hank you very much. 



THE WHI'TE HOUSE 

WASHINGTON 

August 19, 1978 

MEMORANDUM FOR: THE PRESIDENT 

FROM: 

SUBJECT: 

STU EIZENSTAT � 
Proposed Executive Order on the 
Environmental Effects Abroad of 
Major Federa� Actions 

Bob Lipshutz was anxious that this memorandum reach you 
over the weekend, .since Senator Stevenson' s amendment 
to exempt the EXIMBank from the application of the National 
Environmental Policy Act (NEPA) wi.ll be considered by the 
Congres:s this week. My understanding is that he has 
indicated a willingness to drop the amendment if our position 
on the issues presented is satisfactory. From my conversations 
with him, he strongly favors the State Department view of 

this matter. 

The essence of this decision is the degree to which NEPA 
should be given ·what will be viewed as an extra-territorial. 
impact. When this .issue firs·t surfaced many months ago 
in the context of a suit against the EXIM Bank to force the 
EXIM Bank to go through th� proqedure of developing an 
environmental impact statement on·all projects which are 
financed abroad, it struck me as one of the most ridiculous 
interpretations of a statute possible. After months of follow.ing 
this iss,ue and by attempting to resolve it through Executive 

· 

Order, I remain strongly of the opinion that we should not 
require extra�territorial application of NEPA1 except in 
limited situations dealing with "the global commons" -- that 
is the high seas and Antarctica. 

This country has no business blocking a project in a foreign 
country which is perfectly permissible and legal in that 
country s.imply becaus.e the project would violate our 
environmental rules if it were built in the United States; 
nor should there by an:y impediment to such a project except 
in the most unusual·circumstances. · 

While this is an issue. on which the· environmental community 
feels strongly, to impose·environmental reviews on our foreign 
affairs and export activities would be a misapplication .of 
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NEPA and would have serious adverse impacts on our ability 
to export and on the ability of the nucl�ar industry to 
survive and on the capability of the United States to be 
an assured supplier of nuclear fuel. 

While considerable progre�s has been made over the last 
f·ew months in resolving many outstanding issues, the positions 
taken by CEQ on the remaining issues before you will add 
to paperwork and Administrative complexity, are potentially 
inflationary, .and will send a strong signal that we are going 
to add additional impediments to, exports at the very time that 
we h.ave developed an export policy to reduce· those impediments. 

Thus, in virtually every instance, I support the position taken 
by State, Treasury, Commerce, STR, and the EXIJ"'l Bank. T.herefore, 
on the first decision,! believe the Executive Order should 
rest on constitutional authority only rather than on interpre­
tation of NEPA. On the second issue, I think it is critically 
important to exempt nuclear exports, including nuclear 
fuel, with the exception of reactors;from the order so that 
our non-proliferation policy is strengthened and the United 
States is viewed as a reliable supplier of nuclear fuel. 
On the third issue, we should cove·r by the Executiv-e Order 
toxic chemlcals which are prohibited or strictly limited 
by Federal law in the United: States, but should not go along 
with the CEQ reconunendation for a broader list of products. 
This might create .a bureaucratic nightmare in terms of the 
number of potential products. 

On the ·fourth issue, I see no reason tha,t agencies should be 
given the option to prepare environmental impact statements 
in the situations mentioned since this could create uncertainties. 

On th� fifth point, I do not think we should create a situati6n 
with CEQ oversight andwou1l:d, therefore, favor the first 
of the three options, although lr would have no strong objection 
to mandatory notification after taking of the action, the 
third option. 

On the sixth point, I agree with the CEQ recommendation 
to somewhat l,imi t the flexibility of agencies to further exempt 
their activities (option 2). 

On the seventh issue,, I agree with Bob Lipshutz' re·commenda tion 
for option three, although I would view option.l as also._ 
acceptable. 



MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WH IT:E HOUSE 

WASHINGTON 

August 18, 1978 

THE PRESIDENT tff� 
ROBERT LIP

.

SHUTZ �.- .V . 
MARGARET McKENNA � 

Proposed Executive Order on the 
Environmental Ef.fects Abroad of 
Major Federal Actions 

Since the National Environmental Policy Act (NEPA) was 
enacted in 19·69, there has been an unresolved issue 
whether the Act .applies to environmental effects outside 
the United States of major Federal actions. The Council 
on Environmental Quality {CEQ) and the Environmental 
Protection Agency {EPA) maintain that the Act does so 
apply. · State ., Defense, Treasury, the Export-Import 
Bank, and the other agencies concerned with foreign 
affairs and foreign "economic" policy maintain that it 
does not or that it applies only in a limited way. Up 
to now no Administration has attempted to resolve the 
is.s,ue. Generally the agencies have not prepared an 
environmental impact statement .{EIS) with respect to 
impacts in foreign jurisdictions; some agencies prepare 
statements with respect to the global commons {e.g., 
oceans, Antarctica). 

· 

The is·sue has been brought to a head this year by lawsuits 
brought against the Ex-Im Bank and the State Department 
seeking to require preparation of EIS's on environmental 
e.ffects outside the United States; by regulations pro­
posed by CEQ to require agencies to prepare documents 
as to impacts abroad {which met with strong opposition 
from agencies); and by an amendment to the Ex-ImBank's 
Authorization Act proposed by Senator Stevenson to 
exempt the Bank from NEPA. The issue is highly divisive 
within the Administration and the Congress because of the 
important environmental, economic, foreign policy and 
national security implications. Those who support 
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environmental review of foreign affairs activities 
argue that it is necessary to protect the human environ­
ment. They point to increasing global environmental 
problems and to incidents where U. S. a•ssisted efforts· 
have caused unintended environmental degradation (.including 
effects on neighboring countries) and where hazardous 
chemicals or facilities banned in the U. S. are exported . 
. Senator Muskie and Congressmen Dingell and Le:ggett believe . 
tha't, although in certain instances even the CEQ version 
is too weak, the State .Department alter.nativ:es are 
substantially less than the law require.s and urge you 
to s.upport the CEQ version. The ag.encies that oppose 
such reviews argue that preparation o.f .environmental 
documents on foreign impacts would strain our relations 
with other countries, damage promotion of U. S. exports, 
make it more difficult to redress the $JO billion U. S. 
tr.ade deficit, and undermine important U. S. foreign 
policy and national security policy objectives, including 
p articularly the Administration's ef.forts to restrain 
proliferation of nuclear weapons. 

To deal with this situation, we have encouraged CEQ and 
the Department of State to endeavor to neg.otiate a pro­
posed Executive Order that would enable ag.encies to take 
forei.gn environmental effects of · the.ir actions into 
account consistent with U. S. economic, foreign policy, 
and national security interests. The basic concept is 

·to find a practical approach which would avoid a direct 
resolution of the legal issue.. After several months of 
intense effort, CEQ and State have ag,reed on the terms 
of an Executive Order except for a few issues which 
require your decision. 

The basic scheme of the Executive Order is to direc.t the 
agencies to .develop within eight months their own pro­
cedures for taking environmental considerations into 
account in accordance with the terms of the Order. For 
major Fede·ral .actions having significant effects in the 
g.lobal commons area'S , the Executive Order would provide 
for the s-ame kind of environmental reviews (i.e., EIS's) 
th,at agencies must conduct under NEPA in domestic cases. 

The Order identifies environmental effects that should 
be taken into consideration, g,ives agencl!es the option 
.of using one of thr:ee types of environmental review 
documents (two under State's version), details what 
Federal actions are exempt from the Order and the 
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considerations that agencies may take into account in 
establishing exceptions and modifications to their 
procedures. 

The result of the Order would be the first systematic 
United States Government prog.ram to take into considera­
tion environmental impacts in foreign countries. While 
several agencies have expressed concern over issuing an 
Order now becaus.e of possible impact on our fluctuating 
foreign exchange market, we believe the Order has 
adequately met the concerns of the economic community. 
CEQ wants you to know that it and the environmental 
community believes that CEQ's ve.rsion is barely acceptable 
and that State's version is anti-environmental. It is 
important to resolve this issue now in order to avoid 
a court imposed resolution (there is a lawsuit pending 
on this issue.), or a legislatively imposed resolution. 
(The Stevenson amendment, to be acted upon next week, 

would exempt Ex-ImBank from NEPA.) 

CEQ and the State Department have reached agreement on 
most areas of the Executive Order. The following issues 
remain and are pre•sented for your decision. 

In a legal memorandum to us, the Justice Department 
advised us of their position on each of the seven issues. 
It reflects their v�ew that the option they recommend 
legally streng·thens the Order f.rom a litigation pers­
pective if a court decides that NEPA does apply. 

l. ·Whethe·r t·he Executive Order s·h.o.uld ·be ba-sed :on· NEPA 
as well as your constitutional power as President. 

This is·sue was not one presented to the agencies for 
decision. State ar1d CEQ .both agreed in negotiations that 
the Order would refer to the purpos.es and policies of 
NEPA though they disagreed on the intent. 

A number of agencies have objected to the present CEQ 
and State Department dr.aft which can be ·read as basing 
the Executive Order on NEPA a.s wel.l as your constitutional 
power. Deleting the reference to NEPA would make it 
clear that you are establishing a policy solely on the 
basis of your constitutional authority, as opposed to 
implementing NEPA. CEQ contends that including the 
re.ference to NEPA probably strengthens the Executive 
Order if in fact a court decides NEPA does apply; how­
ever, Justice advises that either option is acceptable. 
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CEQ believes that restricting NE'I?A to the "purpose and 
scope" and "procedures" section will (a) diminish the 
chances of solving the problem (government position on 
litigation to enforce NEPA) that brought this issue to 
the \vhite House; (b) diminish the protection to agencies 
who are entitled to look on compliance with the Executive 
Order as compliance with NEPA; and (c) result in less 
consistent enforcement of the Order over the long run. 

Decision: 

Base the Executive Ord.er on constitutional 
authority only (no reference to NEPA in the Preamble) . 

Approve 
(Recommended by: 

Disapprove 
(Recommended by: 

State, 'Treasury, DOD, STR, 
DOE, Commerce, Lipshutz) (NSC, CEA) 

CEQ, EPA) 

2. Whether nuclear activities and exports, including 
nuclear fue.l, other than reactors, should be exempt from 
the Order. 

The State Department believes that application of the 
Order to nuc.lear fuel would severely damage the credibility 
of the United States as a reliable suppl.ier and undermine 
your non-proliferation policy. State also believes the 
Order is an inappropriate device to address environmental 
problems associated with spent fuel, waste storage and 
waste disposal. 

CEQ believes agencies should be informed of potential 
damage from these products and not to include all nuclear 
exports in the Order would generate serious doubts about 
the .Order's e.ffecti veness and would undermine the 
Administration's credibility with the environmental 
community. CEQ agrees to case-by-ca·se exemptions from 
the Order for nuclear fuel to handle non-proliferation 
concerns (rather than across-the-board exen1ptions) . 
CEQ be.lieves that nuclear exports are one of the matters 
that most require this Order. 

Decision: 

Exempt nuclear exports except reactors. 
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Approve 
(REcommended by: 

Disapprove 
(Recommended by: 

State, Treasury, DOD, STR, 
OMB, DOE, Commerce, Ex-Im, 
NRC, DOT, Lipshutz) (NSC, CEA) 

CEQ, Justice, EPA, Agriculture, 
HEW, Interior) 

3. Whether chemically hazardous .products and facilities 
producing these produc.ts should be covered by the Order. 

One of the three agreed categories of the u. S. actions 
with effects in other countries that should have environ­
mental reviews relates to hazardous substances banned 
or strictly regulated in the U. S. 

The State Department wants coverage limited to toxic 
chemicals that are prohibited or strictly limited by 
Federal law in the U. S. to protect the environment 
against non-radiological hazards. Broader ·"products" 
or "projec.ts" language is open ended arid would include 
products or projects regulated by agencies such as 
EPA or ·OSHA .. 

CEQ wants coverage to include products and physical 
projects which are prohibited or strictly regulated by 
Federal law to protect against hazardous chemicals, 
e.g., pajamas treated with TRIS, as well as TRIS should 
be covered; plants. that pr·odl:lce kepone as well as kepone 
should be covered. 

Decision: 

Include toxic products and projects producing 
toxic products as well as toxic chemicals themselves. 

Approve 
·(Recommended by: 

Disapprove 
·(Recommended by: 

CEQ, DOT, EPA, Agriculture, 
HEW, Esther Peterson, Justice, 
Lipshutz) 

State , Tre a·sury , DOE, DOD, 
Commerce, OMB, STR, Ex-Im)(NrSC, CEA) 

4. Whether the.Order should include an option to prepare 
an Environmental Impact Statement (EIS) in the cases of 
·(a)· the environment of non-participating (bystander). third 
countries arid (b) nuclear and toxic chemical.exports. . 
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CEQ believes agencies should have the option of preparing 
an EIS and that an EIS may be legally required in some 
circumstances. The Order does provide for EIS's for 
actions affecting the global commons. 

The State Department is concerned that even raising the 
possibility that the U. S. Government might prepare EIS's 
with respect to nuclear exports would create unacceptable 
uncertainties as to u. s. supply, and fears of intrusion, 
to the detriment of non-proliferation policy. 

Justice advises that the CEQ position is preferable from 
the standpoint of defending po-tential lawsuits. 

Decision: 

Include in the Order an option to prepare an EIS. 

Approve 
(Recommended by: 

Disapprove 
-(Recommended by : 

CEQ, Agriculture, EPA, DOT, 
Interior, Commerce, Justice, 
Lipshutz) 

State, Treasury, DOE, Ex-Irn, 
QMB, CEA, NRC, STR) (NS,C) 

5. Whether an agency should be required to notify 
other Federal ag,encies of the availability of documents 
prepared under the Order and if so whether the notifica­
tion must take place prior to the proposed action. 

The State Department wants to encourage but not mandate 
agency notification of the availability of documents. 
They believe that a notificati,on requirement would bring 
about CEQ oversight and thus lead to disputes and delays 
incompatible with the conduct of foreign policy. 

CEQ wants mandatory notification to agencies with 
expertise in the matter (with exceptions such a:s for 
foreign policy or national security reasons) in order to 
assure maximum agency coordination and exchange of 
information. Notification is an integral part of NEPA 
domestically and for EIS's involving the global commons . 

.Decision: 
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(1) Voluntary notification not necessarily 
prior to taking action. 

action. 

Approve 
(Reconunended by: State, Treasury, DOT, Ex-�m, 

DOD, STR, CEA, Conunerce (exc. 
global conunons) 

(2) Mandatory notification prior to taking 

Approve 
(Reconunended by: CEQ, EPA, Agriculture, 

Conunerce (global conunons), 
Justice, OMB, HEW, Interior) 

(3) Mandatory notification not necessarily 
prior to taking action. 

Approve 
(Reconunended by: DOE, Lipshutz) (NSC) 

6. . Whe,ther the Order should allow agencies to exempt 
actions from their procedures as well as modify documents. 

Both agencies agree to a lengthy series of exemptions 
from the Order. The dispute turns on additional waivers 
of the Order. 

The proposed Order already exempts from its requirements 
Pres;idential action, intelligence activities, arms 
transfers, certain national security or national inte·rest 
action, export licenses and permits, votes and actions 
in international organi.zations and disaster and emer­
gency relief actions and ag.encies are allowed to provide 
for categorical exclusions. 

Agencies may modify the contents, timing and availability 
of the documents for a number of reasons including foreign 
policy, national security, international competi ti.on, 
degree of agency involvement and commercial confidentiality. 

The State Department and CEQ believe it is impossible 
to foresee all situations in which preparation of a 
document could impact adversely. The State Department 
feels that the broadest flexibility is essential to 
protect foreign. policy. 
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CEQ would allow "modifications" of documents, but would 
limit exceptions to special circumstances, such as emer­
gencies or situations involving exceptional foreign policy 
sensitivities and then only after consultation with CEQ. 
CEQ asserts that to allow unchecked agency exemptions 
to the Order and the law renders both meaningless. 

Justice urg.es Option 2 on the legal grounds that total 
flexibility for agencies substantially weakens the Order. 

Decis.ion: 

(1) In addition to the agreed exemptions, 
allow agencies broad discretion to exempt actions as 
well as modify their procedures. 

Approve 
(Recommended by: State, Treasury, Ex-Im, CEA, 

DOT, Commerce, NRC, DOE, STR) (NSC) 

(2) In addition to the agreed exemptions, 
allow agencies to modify but to exempt.only in special 
circumstances, such as emergencies or situations involving 
exceptional foreign policy sensitivities and must 'consult 
with CEQ. 

Approve 
(.Recommended by: CEQ, Agricult'ure1 Justice, 

EPA, OMB, Esther Peterson, 
Lipshutz) 

(3) However you decide between option 1 or 2, 
shall agencies consult with CEQ concerning the additional 
exemptions? 

Consult with CE.Q 

No consultation with CEQ 

7. How to limit the j udicial review of the Order. 

Both the State Department and CEQ do no·t wish this Order 
to create grounds for lawsuits. The State Department 
attempts to limit review not only of the Order but of 
the agency procedures pursuant to the Order. CEQ 
suggests language which would state only that there is 
no "new" cause of action. 
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Everyone agrees that the language .in this section should 
attempt to limit or eliminate any litigation in this area. 
We and the Justice Department agree that by attempting to 
extend the protections of this provision to agency actions, 
we actually may defeat the purpos·e by going too far and 
there.fore having the court reject this provision totally. 
The language we sugg.est would be: 

This Order is solely for the purpose of 
establishing internal procedures for 
Federal agencies to consider the 
signi.ficaRt adverse effects of their 
actions on the environment outside 
the United States, its territories 
and possessions, and nothing in this 
Order shall be construed to create .a 
cause of action. 

Decision: 

(1) This Order should state that neither the 
Order nor agency procedures required by the Order are 
judicially reviewable. 

Agree 
(Recominended by: State, Treasury, NRC, Ex-Im, 

CEA, Commerce, OMB, STR) 

(2) The Order should say it does not create any 
"new". grounds for lawsuits. 

Agree 
(Recommended by: CEQ, Agriculture, EPA) 

(3) The O�der should say it is solely for the purpose 
of establishing·internal procedures and does not create a 
cause of action. 

Agree 
(Recommended by: DOD, Justice, Lipshutz) (NrSC) 



THE .CHAIRMAN OF THE 

COUNCIL OF ECONOMIC ADVI'SE:RS 

WASHINGTON 

August 21, 1978 

MEMORANDUM FOR THE PRESIDENT 

FROM: Charlie Schultze �L5' Jc -;j 5� 
Subject: Proposed Executive Order on the Environmental 

Effects Abroad of Major Federal Actions 

Bob Lipschutz has sent you a decision memo regarding 
this proposed Executive Order. My views on the potential 
economic dislocations associated with this order are well 
sta-ted in Mike Blumenthal's memo to you for the EPG, and 
I will not reiterate them. I would like to make a few 
additional points, however. 

The economic impact of the procedures called for under 
this pr.oposed Executive Order depends to a substantial degree 
on in-terpretation by individual agencies of their responsibilities. 
A too-restrictive interpretation of our international environ­
mental responsibilities could lead to lengthy delays and 
significant cost increases for u. s. firms that would divert 
business to foreign conce.rns. Since foreign competi,tors' 
technologies are not necessarily less damaging to the environ­
ment than those of U. S. firms, these adverse impacts on 
u. S. employment and economic activity would not necessarily 
be associated with any positive effect on the world's 
environment. For this reason, I :Strongly recommend that you 
decide to issue an Executive Order that minimizes costs to 
the economy consistent with legal requirements. 

In this regard, I also believe that a key phrase 
contained in this order -- the term "global commons" 
-- ,should be carefully defined. In order to limit 
the impact of this order, State and CEQ have agreed that 
an EIS should be prepared only where an act.ion would 
affect the "global corrunons". Nowhere has a definition of 
this term been provided, however. 
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"Global Commons" is not a term with a clearly-under-
stood definition. I believe the order should make clear 
that the term should not be construed so broadly as to call, 
for example, for an EIS on a project that would pollute a 
river simply because the waters of that river ultimately 
would reach the open sea. In order to ensure that application 
of the order is kept to a relatively narrow set of circumstances, 
I believe the order should include a tight definition of 
"global commons," such as the following: 

"The 'global commons' means the atmosphere, 
the ocean or those land masses (e .• g., Antarctica) that 
are outside the territorial jurisdiction of any nation. 
An action significantly and adversely affects the environ­
ment of the global commons if it causes a significant 
emission to enter directly into the atmosphere, ocean, 
or a land mass outside the territorial jurisdication 
of any nation." 

Also, this me1llO does not reflect CEA's views on the 
first three decisions placed before you. I 'recommend that 
you: 

Approve Decision 1, to base the Executive Order only 
on your constitutional authority. 

Approve.Decision 2,to exempt nuclear activities other 
than reactors from the Executive Order. 

-- Disapprove Decision 3, to include under the order, 
toxic products and projects producing toxic products, as 
well as toxic chemicals themselves. 

I also woald like to clarify the very important 
issue raised in Decision 4. If you approve this decision, 
Government agencies would be able to require tha:'fi an EIS 
be prepared for any action. If you disapprove, an EIS may 
be required only for actions adversely affecting either 
the global commons or natural resources designated for 
protection by the President or the Secretary of State. 
In the interest of limiting the coverage of the Order, 
I recommend that you disapprove decision 4. 
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MEMORANDUM 5042 

THE WHITE HOUSE 

WASHINGTON 

ACTION August 18, 197:8 
r: · 

MEMORANDUM FOR: THE PRESIDENT ,.,.I....''' . 
FROM: 

SUBJECT: 

ZB'IGN.IEW BRZEZINSKI 'l/' 

Proposed Executive Order on the 
Environmental Effects Abroad of 
Major Federal Actions 

Given the extreme divisiveness of this is·sue within the Admin­
istration, as well as the current weakness of the dollar and 
US trade de.ficit (as described by Mike Blumenthal in the EPG 
memorandum) , I can support Bob's treatment· of this· issue, though 
you should be aware tha·t the central legal question of whether 
NEPA applies extraterritorially is left hanging. As to the 
seven specific issues., I .recommend the following: 

Issue 1 

Issue 2 

Approve. This will limit the bases for the litigation. 

Approve. To do otherwise will severely damage our 
credibility as a reliable supplier and 
therefore our non-proliferation policy. 

Issue 3 -- Disapprove. There is enough disagreement about 
OSHA-type regulation in this country -­
let us not try to impose it abroad. 

Issue 4 -- Disapprove. I ag.ree with State that raising the 
spec.ter of litigation would damage 
our non-proliferation policy. 

Issue 5 -- Option 3. This compromise option adequately meets 
State's concerns over unnecessary delay. 

Issue 6 -- Option 1; no consulta.tion with CEQ. There will be 
cases where this kind o.f flexibility may 
be essential. 

Issue 7 -- Option 3. Justice's language is clear and simpl�
·
. It 

says what needs to be said to afford the 
maximum protection. 

;· 



EXECUTIVE OFFICE OF THE PRESIDENT 

COUNCIL ON ENVIRONMENTAL QUALITY 

722 JACKSON PLACE, N. W. 

WASHINGTON, D. C. 20006 

August 18, 1978 

MEMORANDUM FOR RICK HUTCHESON 

Charles Warre� 
Enclosed is a CEQ memorandum for the ·President dealing with an 

issue -- the application of the National Environmental Policy Act 
to agency actions which adversely impact the environment .outside 

the U.S. -- which has been the subject of ·an intense interagency 

debate for several months.. CEQ has been the principal agency on 

one side of the debate. It is essential that this memorandum go 
to the President at the time at which he is provided with other 
materials on this subject. 

Enclosure 



EXECUTIVE OFFICE OF THE PRESIDENT 

COUNCIL ON ENVIRONMENTAL QUALITY 

722 JACKSON PLACE, N. W. 

WASHINGTON, D. C. 20006 

August 17, 1978 

MEMORANDUM FOR THE PRES I DENT \,v\ 

FROM: CHARLES WARREN �/ 
SUBJECT: Proposed Executive Order on the Environmental Effects 

Abroad of Major Federal Actions 

Today you will receive a memorandum from Bob Lipshutz concerning a 
proposed Executive Order on the Environmental Effects Abroad of Major 
Federal Actions. We believe the memorandum does not fully inform you 
of the legal nature of the subject or the historic moment of the issues 
now before you. 

Federal agencies take many actions every year which can and do drama­
tically impact on the quality of the environment outside the United 
States. Yet, unfortunately, the level of environmental awareness of 
those taking these actions is low. At the same time, as our Global 
2000 study will indicate, many aspects of the global environment are 
deteriorating rapidly, and the future promises a series of problems 
of possibly crisis proportions. 

Those who have been concerned about the environment abroad believe 
that the National Environmental Policy Act holds part of the answer. 
The environmental community in and outside government have urged for 
several years that this law applies to U.S. actions abroad and requires 
that, consistent with foreign policy considerations, federal agencies 
prepare at least brief analyses of the environmental impacts abroad of 
their proposed actions. 

The question before you is whether the executive order will establish 
a strong, credible program worthy of this Administration. In this 
regard, you should be aware that most members of the environmental 
community feel that CEQ has already gone too far in trying to seek 
an accommodation with State and other agencies. This is reflected in 
the recent letters to you from the major environmental organizations 
and Senator Muskie. 
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The issue involved -- whether and how the National Environmental 
Policy Act applies to major federal actions abroad -- is in large 
part a legal question, yet Bob's· memorandum for the most part 
presents the issue as if only policy considerations were involved. 
The Department of Justice, Office of Legal Counsel (Assistant 
Attorney General Har.mon) has analyzed the legal defensibility of 
the Order and has issued a written opinion to the White House which 
gives specific legal guidance on the defensibility of the Order as 
a whole and on each option presented to you. CEQ has reviewed 
Justice's opinion memorandum. It supports our position on the 
issues still outstanding with State. 

We are aware and appreciate that.numerous federal agencies do not 
wish to be responsible for considering environmental consequences of 
their actions abroad and can recite a host of exaggerated fears and 
concerns if they are required to do so. But such recitations obscure 
both the fact that the issue before you involves legal requirements 
and the compelling policy considerations which demand a heightened 
awareness of the environment outside the U.S .. 

In our negotiations with State, CEQ· attempted to provide agencies 
with maximum flexibility in a manner consistent with the minimum 
requirements of the Act. Many have suggested that the flexibility 
permitted is excessive. Frankly, Mr. President, even if you decide 
the remaining issues in a manner recommended by us, we believe there 
is a substantial risk that the order· will no·t suffice as a defense to 
any lawsuit to compel compliance with NEPA; if the issues are decided 
as State recommends we believe that risk becomes a certainty. 
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THE WH'ITE HOUSE 

WASHINGTON 

August 19, 1978 

MEMORANDUM FOR: 

FROM: 

SUBJECT: 

Bob Lipshutz was anxious that this memorandum reach you 
over the weekend, since Senator Stevenson's amendment 
to exempt the EXIM Bank from the application of the National 
Environmental Policy Act (NEPA) will be considered by the 
Congress this week. My understanding. is that he has 
indicated a willingness to drop the amendment if our position 
on the issues presented is satisfactory. F.r.om my conversations 
with him, he strongly favors the State Department view of 
this matter. 

The essence of this decision is the degree to which NEPA 
should be given what will be viewed a;s an extra-territorial 
impact. When this issue first surfaced many months ag.o 
in the context of a suit against the EXIM Bank to force the 
EXIM Bank to go through th� procedure of developing an 
environmental impact statement ori·all projects which are 

·financed abroad, it struck me as one of the most ridiculous 
interpretatior..s of a statute possible. After months of follotoTing 
thi.s is·s_ue. and by attempting. to resolve it through Executive 

· 

Order, I remain strong.ly of the. opinion that we should not 
require extra,.-terri toria.l application of NEPA,. except in · 

limited situations dealing.with "the global conunons" -- that 
i.s the high seas and Antarctica. 

This country has no business blocking a project in a foreign. 
country which is per.fectly permissible and legal in that 
country simply because the project would violate our 
environmental rules if it were built in the United States; 
nor should there by any impediment to such a project except 
in the most unusual circumstances. · 

While this is an issue on which the environmental community 
feels strongly, to irnpose·environmental reviews on our foreign 
affairs and export activities would be a misapplication of 
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NEPA and would have serious adverse impacts on our ability 
to export and on the ability of the nuclear industry to 
survive and on the capability of the United States to be 
an assured supplier of nuclear fuel. 

While considerable progress has been made over the last 
few months in resolving rna·ny outstanding issues, the positions 
taken by CEQ on the remaining issues before you will add 
to paperwork and Administrative complexity, are potential.ly 
inflationary, and will send a strong signal that we are going 
to add additional impedirnenfs to exports at the very time that 
we have developed an export pol�cy to reduce·those impediments. 

Thus, in virtually every instance, I support the position taken 
by State, Treasury, Commerce, STR, and the EXH1 Bank.. Therefore, 
on the first decision,I believe the Executive Order should 
rest on constJ..tutional authority only rather than on interpre:­
tation of NEPA. On the second issue, I think it is critically 
important t·o exempt nuclear exports, including nuclear 
fuel, with the exception of reactors,from the order so that 
our non-proli.feration policy is strengthened and t·he United 
States is viewed as a reliable supplier of nuclear fuel. 
On the third issue, we should cover by the Executive Order 
toxic chemicals which are· prohibited or strictly limited 
by Federal law in the United States, but should not go along 
with the CEQ recommendation for·a broader list of products. 
This might create a bureaucratic nightmare in terms .of the . 
number of potential· prod�ucts. 

On the fourth i.ssue, I see no reason tha.t agencies should be 
given the option to prepare environmental impact statements 
in the situations .mentioned s·ince this could create uncertainties. 

On the fifth point, I do not think we should create a situation 
with CEQ ove:cs::.ght and would, therefore, favor the first 
of the three options, ·although I would have no strong obj;ection 
to mandatory notificat·ion after taking of the action,· the 
third option. 

On the sixth point, I agree with the CEQ recommendation 
to somewhat limit the flexibility of agencies to further exempt 
their activities (option 2). 

On the seventh issue, I ag.ree with Bob Lipshutz' recommendation 
for option three, although I would view option 1 as also._ 
accepta•ble. 
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MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HO•USE 

WAS H:l NGTON 

August 19, 1978 

Bob Lipshutz was anxious that this memorandum reach you 
over the weekend, since Senator Stevenson's amendment 
to exempt the EXIM Bank from the application of the National 
Environmental P'olicy Act (NEPA) will be consider.ed by the 
CoRgress this week. My understanding is that he ha·s 
indicated a willingness. to drop the amendment if our position 
on the issues presented is satisfactory. From my conversations 
with him, he strongly favors the State Departmen.t view of 
this matter. 

The essence of tbis decision is the degree.to which NEPA 
should be given what will be viewed as an extra-territorial 
impact. When this. issue first surfaced many months ago 
in the·context of a suit against the EXIMBank to force the 
EXIM Bank to go through th� procedure ·Of developing. an 
environmental impa·ct statement on all projects which ar.e 
financed abroad, ±t .struck. me as one of the most ridiculous 
interpretations ·of a statute possible. After months o.f following 
this is�,ue and by attempting to resolve it through Executive 
·Order, I remain strongly of the opinion that we should not 
require .extra-ter.ritorial application of NEPA, except in ' 
limited si tua,tions dealing. with "the global commons" -- that 
is the high seas and' Antarctica. 

This country has no busines·s blocking a project in a foreign 
country which is perfectly permissible and legal in that 
country. simply because the project would violate our 
environmental ru.les if it were 'built in the United States; 
nor should there by any impediment to such a project except 
in the most unusual circumstances. · 

While this is an issue on whi.ch the environmental community 
f.e.els strongly, to impose· environmental reviews on our foreign 
affairs and export activities would. be a misapplication.of 
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• ·• NEPA and would have serious ad verse impacts on our ability 
to export and on the ability of the nuclear industry to 
survive and on the capability of the United States to be 
an assured supplier of nuclear fuel. 

While considerable progress has been made over the last 
few months in resolving many outstanding issues, the positions 
taken by CEQ on the remaining i.s.sues before you will add 
to paperwork and Administrative complexity, are potentially 
inflati.onary, and will send a strong signal that we are going 
to add additional impedirnent·s to exports at the very time that 
we have developed an export policy to reduce those impediments. 

Thus, in virtually every instance, I support the position taken 
by State, Treasury, Commerce, STR, and the EXI�� Bank. Therefore, 
on the first decision, I believe the Executive Order should 
rest on const�tu·tional authority only rather than on interpre­
tation of NEPA. On the second issue, I think it is critically 
important to exempt nuclear exports, including nuclear 
fue.l, with the exception of reactor.s, from the order so that 
our ·non-proliferation po.licy is strengthened and the United 
States is viewed as a reliable supplier of nuclear fue.l. 
On the third issue, we should cover by the Executive Order 

toxic chem�cals which are prohibited or strictly limited 
by F ederal law in the United States, but should not go along 
with the CEQ recommendation for·a broader list of products. 
This might create .a bureaucra .tic nightmare in terms of the 
number of potential pro�_ucts. 

On the fourth issue, I see. no reason that agencies should be. 
given the option to·prepare environmental impact statements 
in the situations mentioned since this could create·uncertainties. 

On the fifth point, I do not think we should create a situation 
wi tl� CEQ oversight and would, therefore,· favor the first 
of the three options, although I would have no strong obj ection 
to mandatory notification after taking of the action, the 
third option. 

On the sixth point, I agree with the CE.Q reconunendation 
to somewhat limit the flexibility of agencies to further exempt 
their activities (option 2). 

On the seventh issue, I agree with Bob Lipshutz' reconunendation 
for·option three, although I would view option 1 as also _ _  

acceptable. 
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MEMORANDUM 

FROM: 

SUBJECT: 

THE WHJTE HOUSE 

WASHINGTON 

August 18, 1978 

FOR THE PRESJiDENT (ff� 
ROBERT LIPSHUTZ �. · _  • .v 
MARGARET McKENNA � 
Proposed Executive Order on the 
Environmental Effe·cts Abroad of 
Major Federal Acti.ons 

Since the National Environmental Policy Act (NEPA) was 
enacted in 1969, there has been an unresolved issue 
whether the Act applies to environmental effects outside 
the United States of major Federal actions.. The .council 
on Environmental Quality (CEQ) and the Environmental 
Protection Agency (EPA) maintain that the Act does so 
apply. ·State, Defense, Treasury, the Export-Import 
Bank, and the other agencies concerned with foreign 
affairs and foreign "economic" policy maintain that it 
does not or that it applies only in a limited way. Up 
to now no Adminis·tration has attempted to resolve the 
issue.. Generally the agencies have not prepared an 
environmental impact statement (EIS) with respect to 
impacts in fcreigl:l jurisdictions; some agencies prepare 
statements with respect to the global commons (e.g., 
oceans, Antarctica). 

-·-

The is:sue has been brought to a head this year by lawsuits 
brought against the Ex-Im Bank and the State Department 
se.eking. to require preparation of EIS' s on environmental· 
effects outside the United States; by regulations pro­
posed by CEQ to require agencies to prepare documents 
as to impacts abroad (which met with strong opposition 
from agencies); and by an amendment to the Ex-ImBank's 
Authorization Act proposed by Senator Stevenson to 
exempt the Bank from NEPA. The issue is highly divisive 
within the Administration and the Congress because of the 
important environmental 1 ec.onomic, foreign policy and 
national security implications. Those who support 
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environmental review of foreign affairs activities 
argue that it is necessary to protect the human environ­
ment. They point to increasing. global environmental 
problems and t.e in cidents where U. S. assisted efforts 
have caused unintended environmental degradation (including 
effects on neighboring countries) and where hazardous 
chemicals or facilities banned in the U. S. are exported. 
Senator Muskie and Congressmen Dingell and Leggett believe 
that, although in certain· instances even the CEQ version 
is too weak, the State Department alternatives are 
substantially less than the law requires and urge you 
to support the CEQ version. The agencies that oppose 
such reviews argue that preparation of environmentaL 
documents on foreign impacts would strain our relations 
with other countries, damage promotion of U. S. exports, 
make it more di fficult to redress the $30 billion U. S. 
trade de.fici t, and undermine important U. S. foreign 
policy and national security policy objectives, including 
particularly the Administration's efforts to restrain 
proliferation of nuclear weapons. 

To deal with this situation, we have encouraged CEQ and 
the Department of State to endeavor to negotiate a pro­
posed Executive Order that would enable agencies to take 
foreign environmental effects of their actions into 
account consistent. with u. s. economic, foreign policy, 
and national security interests. The basic concept is 
to find a practical approach which would avoid a direct· 
resolution of the legal issue. After several months of 
intense effort, CE.Q and State have agreed on the terms 
of an Executive Order except for a few issues which 
require your decision. 

The basic scheme of the Executive Order is to direct the 
agencies to devel.op within eight months their own pro­
cedures for taking environmental considerations into 

.account in accordance with the terms of the Order. For 
major Federal actions having significant effects in the 
global commons areas, the Executive. Order would provide 
for the. same kind of environmental reviews (i.e. , EIS' s) 
that agencies must conduct under NEPA in domestic cases . 

The Order identifies environmental e.ffects that should 
be taken into consideration, gives agencies the option 
of using one of three types of environmental review 
documents (two under State's version), details what 
Federal actions are exempt from the Order and the 

.. 
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consider,ations that agencies may take into account in 
establishing exceptions and modifications to their 
procedures. 

The result of the Order would be the first systematic 
United States Government p�ogram to take into considera­
tion environmental impacts in foreign countries. While 
several agencies have. expressed concern over is·su'ing an 
Order now because of possible impact on our fluctuating 
foreign exchange market, we believe the Order has 
adequately met the concerns of the economic community. 
CEQ wants you to know that it and the environmental 
community believes that CEQ 1 s version is bare-ly acceptable 
and tha.t State 1 s version is anti-environmental. It is 
important-to resolve this issue now in order to avoid 
a court imposed resolution (there is a lawsuit pend·ing 
on this· issue), or a legislatively imposed resolution. 
(The: St.evenson amendment, to be acted upon next week, 

would exempt Ex--Irn Bank from NEPA.) 

CEQ and the State Department have reached agreement on 
most area� of the Exe.cuti ve Order. The following issues 
remain and are presented for your decision. 

In a legal memorandum to us, the Justice Department 
advised us of their position on each of the seven issues. 
It reflects their view that the option they recommend 
legal.ly strengthens the ·Order from a litigation pers­
pective if a court decides that NEPA do.es apply . 

. 1. Whethe:r �he Executive Order should be based on NEJ?A. 
as well as your constitutional power as President. 

'This issue was not one presented to the agencies for . 
decision. State and CEQ both agreed in negotiations-that 
the Order would refer to the purposes and policies of 
NEPA though they disa.greed on the intent� 

· 

A number of agencies have objected to the present CEQ 
and State Department draft which can be ·read as basing 
the Executive O�der on NEPA as well as your constitutional 
power. Deleting the ref.erence to NEPA would make it · 

clear that you are establishing a policy so.lely on the 
basis of your constitutional authority, as opposed to 
implementing NEPA. CEQ contends that including the 
reference to NEPA probably strengthens the Executive 
Order if in fact a court decides NEPA does apply; how­
ever, Justice advises that either option is acceptable. 
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CEQ believes that restricting NEPA to the "·purpose .and 
scope" and "procedures" section will (a) diminish the 
chances of solving the problem (government position on 
li tig.ation to enforce NEPA) that brought this issue to 
the \vhite House; (b) driminish the pro.tection to agencies 
who are entitled' to look on compliance with the Executive 
Order as compliance with NEPA; and (c) result in less 
consistent enforcement of the Order over the long run_. 

Decision: 

Base the Executive Order on constitutional 
authority oniy {.no reference to NEPA in the Preamble.). 

Approve 
(.Recommended by: State, Treasury, DOD·, STR, 

DOE, Commerce, Lipshu-tz) us.e-, �f".J.. 

Disapprove 
(Recommended by: CEQ, EPA) 

2. Whether nuclear activities and exports, - including 
nuclear fuel, other than reactors, _should _be exempt from 
the Order. 

The State Department believes that application of the 
Order to nuclear fuel would severely damage the credibility 
of the United S-tates as a reliable supplier and undermine 
your· -non-proliferation policy. State .also believes the 
Order is an inappropria.te device to addres·s environmental 
problems associated w_ith spent fuel, waste storag.e and 
\.raste disposal. 

CEQ believes agencies should be- informed of potential . 
damage from these products and not to include all nuclear 
exports in the Ord·er would 9enerate s•erious doubts about 
the Order's effe.ctivenes·s and would undermine the 
Administration's credibility with the environmental 
community. CEQ ag.rees to case-by-case exemptions from 
the Order for nuclear fuel to handle .non-prolifera.tion 
concerns (rather than across-the-board exemptions). 
CEQ bel-ieves that .nuclear exports are one of the matters 
tha-t most require this Order. 

Decision: 

Exempt n�clear_exports except reactors. 

- .  

'·_;:·.··: -· ·-··.::.��·:--- ... ---·--��.5}�',� : . . . · .
. .<?-�� . ·. 
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Approve 
(.REcommended .by: State, Treasury, DODl STR, 

OMB, DOE, Commerce, Ex-Im, 
NRC, DOT, Lipshutz} 1!-J!.c,_ 1 c..�A 

Disapprove 
(Recom:mended by: CEQ, Justic.e, EPA, Agricul.ture, 

HEW, Interior} 

3. Whether chemically ha;zardous products· and f.acili ties 
producing thes·e prod·ucts should be covered by the Order. 

One of the three agreed categories of the U. S. actions 
with effects in other countries that should have environ-· 
mental reviews relates• to ha•zardous substances banned 
or strictly regulated in the u. s .. 

The State Departme•n.t wants coverage limited to toxic 
chemicals that are prohibited or strictly limited by 
Federal law in the u. S. to protect the environment 
against no.n-radiolog.ical hazards. Br·oader "products" 
or "projects" language is· open ended and w.ould include 
products or projects regulated by agencies such as 
EPA or-OSHA. 

CEQ wants coverage to include products and physical 
project•s which are prohibited or strictly regulated by 
Federal law to protect agains·t hazardous chemi.cals, 
e.g., paj·amas trea·ted with TRIS, as well as TRIS. should 
be covered; plants· that produce kepone as. well as kepone 
should be covered. 

Decision: 

Include toxic products and projects producing 
toxic products as we.ll as toxic chemicals themselves. 

Approve 
(Recommended by: 

Disapprove 
(Recommended by: 

CEQ, DOT, EPA, Agriculture, 
HEW, Esther Peterson, Justice., 
Lipshutz) 

State, �reasury, DOE., DOD, 
Commerce, OMB, STR, Ex-Im} u.s.c.... 

U'z.A 
4. Whether the. Order should include an option to prepare 
an Environmental Impact Statement . (:EIS) ·in the .cases of 
(a) the environment of non..;.participating (bystander) third 

countries and (b) nuclear and toxic chemical exports. · .. 

·· ·:.·, ···. 



• ,..�. "• ." '"'"'"·�":·••� .._,;., ••.: • .-,,•· •• u" ..,_..,, ·- • •·-•·'"."··•••·•'" ... .... . 

-6-

CEQ believes agencies should have the option of preparing 
an EIS.and that an EIS may be legal ly required in some 
circumst'ances. The Order does provide f·or EI S 1 s for 
actions .affecting the global commons. 

The State Department is concerned that even raising the 
possibility that the U. S .  Government migh.tprepare EIS1s 
with respect to nuclear exports would create un'acceptable 
uncertaintieiS as to U. S. supply , and fears of intrusion, 
to the detriment of non-proliferation policy . 

,Justice advi:ses that the CEQ position is preferable from 
the standpoint of defending potential lawsuits. 

Decision: 

Inc.lude in the Order an option to prepare an EIS. 

Approve 
(Recommended by: CEQ, Agriculture , ·EPA, DOT, 

Interior, Commerce,. Justice, 
Lipshutz) 

Disapprove,. 
--;--------=--:--(Recommended by: State, Treasury, DOE, Ex.-Im, 

OMB, CEA, NRC, S TR) IJ(r::.. 

5. \:vhether an agency should be required to notify 
other Federal agencies of the availabi.li ty of documen-ts 
prepared under the Order and if so whether the notif:ica­
:cion must take place prior to the proposed actl.On. 

The State Department wants to enco.ur:ag,e bu,t not mandate 
agency notification of the availability of doctiments. . 
They believe that a notification requirement would bring 
about CEQ oversight and thus lead to disputes and delays 
incompatible with the conduct of foreign policy . 

CEQ wants mandatory notification to agencies with 
expertise in the . matter (with exceptions such as for 
foreign policy or national security reasons) in order to 
as·sure maximum agency coordination and exchange of 
information. Notification is an integral part of NEPA 
domestical.ly ana· for EIS 1 s involving the global commons . 

. Decision : 

· : i . · -

. 
'
· ; .' �·· '· 
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(1) Voluntary notification not necessarily 
prior to, taking action. 

action. 

Appro:ve 
.. (Recommended by: State., Treasury, DOT, Ex-Im, 

DOD, STR, CEA, Commerce (exc. 
global commons) 

(2) M'andatory notification prior to taking 

Approve 
(Recommended by: CEQ, EPA, Agriculture, 

Commerce (global commons), 
.Justice, OMB, HEW, Interior) 

(3) Mandatory notification not necessarily 
prior to taking action. 

Approve 
(Recommended by: DOE, Lipshutz) IVSc.. 

6.. Whether the Order should .all.ow agencies to exempt 
actions f.rom their procedures a's well a·s modify documents. 

. . 

Both agencies agree to · a• lengthy series of exemptiol)s 
from the Order. The dis.pute turns on additional waivers 
of the Order. 

The proposed Order already exempts from its. requirements 
Pres.idential actioa, intel!l.±gence activities, arms 
transfers, certain national security or national interest 
action, export licenses and permits, votes and. actions 
in international organizations· and disaster and_ emer­
gency r.elief actions and agencies are allowed to provide 
for cate�orical exclusions. 

Agencies may modify the contents, timing and availability 
of the documents for a number o·f reason·s including foreign 
policy, national security, international competition, 
degree of agency involvement _and commercial confidentiality. 

The State Department and CEQ believe it is impossible 
to foresee all situations in which .preparation of a 

document could impact adversely. The S.tate Department 
feels that the broadest flexibility is essential to 

protect foreign. policy. 

.. !·· . ' :_ ..;_ . .  !•:· .. ;· ... 
·
;. .-.···' . ·· . .  · 

.· ··. ·:· . 
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CEQ WO'I:l'l.d allow "modifica.tions" of documents., bu't would 
limit exceptions to s pecia l circumstances, such as emer­
g.encies or situations involving exceptional foreign policy 
sensitivities and then orily after consultation with CEQ. 
CEQ asserts that to allow unchecked ag.ency exemptions 
to the Order and the :J!.aw r.enders both meaningless. 

Justice urges Option 2 on the legal grounds that tot·al 
flexibility for agencies substantially weakens the Order. 

Decisi-on: 

( 1} In addition to the ag:reed exemp.tions , 
allow agencies broad discretion to exempt acti.ons as 
well as modify their procedures .• 

Approve 
(Recommended by: State, Treasury, Ex-Im, CEA, 

DOT, ' Commerce, NRC , DOE, STR) pJ J c. 
.. 

(2) In addition to the agreed exemptioi1s, 
allow agencies to modify but to exempt . only in special . 
circumstances, such a:s emergencies or situations involving 
exceptional foreign policy sensitivities and must consult 
with CEQ.· 

Approve 
(Recommended by:. CEQ, Agr ic.ul ture , Justice , 

EPA, OMB, Esther P-eterson, 
Lipshutz) 

{ 3). However you dec:i'de between option l or 2, 
shall agenc ies consult with CEQ concerning the additional 
exemptions? 

Consult with CEQ 

No consultation with CEO . 

7. How to limit the judicial.revie:w of the Order. 

Bo.th the State Department and CEQ do not wish this Order 
to create grounds for lawsuits. The·State Department 
attempts to limit review not only of the Order but of 
the agency procedures pursuant to the Order. CEQ 
suggests language which would S·tate only that there is 
no "new" cause .o£ action. 

.. .  ' 
,.,, 

\: . . 
�-

- _ . ... 
fi 
(· 

� ' �- . . . . 

' ·. : .. _ .  

----: ; 

._ . .. . ·_ . .  · 
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Everyone agrees that the language in this se.ction shou[d 
attempt to limit or el imi nat e any lit:iga.tion in this area .  · · 
We and the Justice. Department agree that by attempting to 
extend the pr.ot ec tion s of this pr ovi sion to. agency actions:, 
we actually may defeat th e . pu rpos e .by going too far and 
therefore ha ving the cou•rt reject this provision totally. 
The· languag.e we sugg est would be: 

This O rder is so·leiy for· the purpose ·of 
establishing internal-procedures fo r 
Federal agencies. to consid er the · 
sig nificant adverse ef.fects of their 
acti ons on the envir onrnen.t ·out·side 

the United States, .its territories 
and possessions, am� nothing. in this 
Order shall .be construed to create· a 
cause· of a.ction. 

Decision: 

(l) This Order should state ·that neither the 
Or de r nor agency p:iocedur es r equir ed by the Order are 
judicially reviewable. 

Agree 
(Recommended by: :State , Tre·a'S'Ii·ry , NRC, Ex-Im., 

CEA, Commerce , OMB, S,TR) 

(:2) The Order shoul d say it does not create any 
"ne.w" . grounds · for 1awsui ts. 

Agree 
(R ec ommende d by: CEQ, Agriculture, EPA) 

{3) The Order sh ould say it .is solely for the purpose 
of es•tahlllishing internal procedures and doe.s not c.re.ate a 
cause of action. 

Agree · 
.( Re colllJI\end ed by : 'l:>OD , Justi ce. , Lipshutz) rJ .. J <-

;: . : ' 



THE SECRETARY OF STATE 

WASHINGTON 

August 18, 1978 

MEMORANDUM FOR: THE PRESIDENT 

Cyrus Vance C. ttJ FROM: 

SUBJECT: Proposed Executive Order on Environmental 
Effects Abroad of Major Fed•eral Actions 

· On behalf of Harold Brown, Zbig, Mike Blumenthal, 
Juanita Kreps, Jim Schlesinger and Bob Strauss and myself, 
I wish to give you our :�recommendations concerning the 
issues Bob Lipshutz is submitting to you. 

Bob's paper asks you to resolve several issues between 
the views of the StaieDepartment, supported b:y the other 
agencies that are concerned with foreign, national

· 
S'ecuri ty and 

economic affairs, and tho.se of .CEQ, on behalf of the environ­
mental community. The lawyers .are deeply split on the legal 
issues: although Jus-tice is sympathetic to the environmental 
posi.tion, all the lawyers for the agencies for whom I am 

speaking support the State position. Bob's views are in his 
paper. As reasonable legal arguments can be made on both 
side·s, you are free to make your decis·ions on policy grounds. 

This would be a most unfortunate time-to have to impose 
environmental reviews on our foreign affairs and export 
activities. Such a move would adversely affect foreign and 
business perceptions of our commitments to support the dollar, 
redress balance of payments deficits, promote exports and 
pursue worldwide nuclear non-proliferation initiatives. 

The Executive Order which State has proposed makes 
adequate accommodation to worldwide environmental 

· 

protective constraints on our foreign affairs. agencies. 
We urge its approval. 
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ttinittb &tates �epartmtnt of Justice 

OFFICE OF THE ASSOCIATE ATIORNEY GENERAL 

WASHINGTON, D.C. 20530 

.MEM:>RANDUM FOR THE HONORABLE ROBER!' J. LIPSHUTZ 
Counsel to the President 

Pe: Pro:posed Executive. Order. "Environm:mtal 
Effects ·Abroad ·of ·Major ·Federal ·Actions." 

'!his responds to your request for a staterrent of the general :position 
the Department of Justice will take in litigation. brought under the 
National Environmental Policy Act (NEPA) , challenging agency action taken 
pursuant to the proposed Executive Order "Environmental Effects Abroad . of 
Major Federal Actions." We will respond to four separate questions al:x>ut 
our litigating position. 

· 

1. Is the Department willing to defend the Executive Order's failure 
to require :impact statenents for agency actions which have solely foreign 
:impacts? If the President signs the Executive Order, the Department is 
prepared to take the position that § 102 (2) {C) of NEPA does not require the 
.preparation of an environmental impact·. statement Where agency actions 
abroad do not have a significant effect on the · United States enviromnent 
or the global oon11ons . Our ability successfully to defend agency ·decisions 
not to proceed with §.102 (2) (C) environmental :impact statements .will in 
rrost. cases depend on the docurrentation of the .CiCJency' s thresl'lold detennina­
tion that there will be no significant inpact on the United States environ':"' 
ment or the global camons. While those detenninations in sarre cases may 
be made on a generic or categorical basis, the threshold determination will 
be essential to a. successful defense. 

2. What :position will the Department take with respect to actions 
which have both foreign and darestic impacts? With regard to agency 
.actions outside the United States which have a significant :impact an the 
United States as well as foreign envirorment, the legislative histo:cy 
of the statute and present administrative practice indicate that § 102 (2) (C) 
does apply and that impact statanents will be required. 

3. What position will the tepart:m:mt take with respect to the global 
cxxrrrons issue? As the Executive Order requires agencies to prepare environ­
mental :impact statenents for agency actions significantly affecting the 

. global CCititOilS, we are ready to argue that such .:impaqt staterrents constitute 
full ccmpliance with NEPA whether or not § 102 (2) (C) demands such action 
under these circumstances. 
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4 •. Vba.t is the Department 1 s position regarding the applicability 
of NEPA to national defense and foreign affairs? Even where govern:m:mt 
action has a significant effect on the. United States environment or the 
global cx:mm:>nS, we take the position that neither § 102 (2} (C) or any 

· 

other part of NEPA can impede the ability of the President and those 
charged by him with the responsibility· of canying out his policies and 
decisions to effectively and successfully provide the national defense 

and the ·oonduct of foreign affairs of this country. NEPA cannot be .used 
by litigants to alter or delay actions within the prerogative of the 
President in the areas of national security and foreign affairs. The 
Departnent of Justice will always defend the President 1 s ability to 
perfo:r:m his constitutional responsibilities in the defense of our 

national security or the oonduct of our foreign affairs. NEPA was not 
intended, nor can it be interpretecl or applied, to interfere with the 
governnen.t ts ability to function effectively in these essential and a:m­

stitutionally special areas .  

5 � Vba.t response will the Department .make to claims that the Order 
creates a right of action to challenge agency· actions with soltel y foreign 
impacts? We will take the. position that neither the Executive. Order, nor 
§ 102 (2) (C) nor any ot:her section of NEPA gives rise to any cause of 
action to challenge specific agency actions which do . not sighificantly 
impact the United States environment or the global CXJllllons . As in all 
other areas, the Department will make decisions regarding. litigation 
challenging Particular agency actions oonsistent with its ·obligation to 
represent the. interests of the gove:rment � a whole, and not· only the 
particular interests of individual agencies. 

We will provide by separate. rnem:>randum. several specific ca:ments 
and recamendations fran the litigator's viewpoint regard:in:g the - partic­
ular provisions ·of the proposed Executive Order • 

- 2 ... 

. �rd--
Michael J. Egan . r 
Associate· Attorney General 



to, 
Mr. R ick Hutcheson 

Rick .... 

8/16/78 

Department_ 
of the Treasury 
Office 
of the Secretory 

Attached is an EPG memo for the President 
on foreign applica t ion of the National 
Env ironmental Policy Act. I understand that 
Messrs. Lipshut'z. and Eizensta,t will be. 
sending an options mex:no to the President 

��9n t�is subject, and we ask 
that the EPG memo go orward at the same 
time. The EPG memo ha been reviewed and 
approved by the agencies listed on the first 
pa,ge. OMB and NSC have a so reviewed it, 
but wish to express their iews separately� 

cc: Honorable Robert 
Honorable Stuart 

Curt A. Hessler 
Executive Assistant 
to 1he Secretary 

room·3407 
phone 566-590 l 



CABINET ECONOMIC POUCY GROUP 

DEPARTMENT OF THE TREASURY 
WASHINGTON, D.C 20220 

August 16' 1978 

MEMORANDUM FOR THE PRESIDENT 

FROM: w. Michael Blumenthal A11U£. 
Chairman, Economic Policy Group* � 

SUBJECT: The Trade Impact of Foreign Application of the 
National Environmental Policy Act (NEPA) 

NEPA requires Federal agencies to file environmen­
tal impact statements (ElSs) w·i th respect to major agen­
cy act.ions 0Significantly;1 affecting the quality of the 
human environment.a A pending suit against the Eximbank 
raises the question whether .NE·PA applies when the env'i­
ronmental impact occurs only outside the United St�tes. 

As a matter of economic pol icy, overseas ,ap.pl i.ca­
tio.n of NEPA would have a considerable adve.rse impact on 
the U.s. balance of trade. As you know, las·t year's 
trade deficit exceeded $3'0 billion, and could well ap­
proach $35 bill ion this year. Thi.s eno.rmous deficit 
puts heavy pressure on the dollar and constitutes a 
serious drag on the domestic economy. It is essential 
that we expand export-s, not create new barriers to 
exporting. 

Thus far the Administration's chie.f response to the 
export problem has been to strengthen Eximbank's budget 
and lending capacity. Extraterritorial applic.ation of 
NEPA's EIS requirement would severely handicap Eximbank. 
The official credit agenc.ies of other countries are not 
required to prepare environmental assessments. For the 
following reasons, many potential, foreign purchasers 
would likely react to an EIS requirement on Eximbank 
loans by simply buying elsewhe-re: 

--Costs. The cost of pre.paring an EIS would 
seriously reduc.e the price competitiveness 
of many u.s. products. (GAO estimates the 
the average cost of a domestic EIS at 

f between $80,000 and $125 ,000.) 

*;���
-
;�;�;����

-
�;;;���;�

-
���

-
�l��s of State, Treasury, 

DOD, Comme·rce, DOE, CEA, STR, and Eximbank. 
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--E>elays. ·Foreig.n purchase.rs would often prefer 
to buy .el�ewhe.re -:-- perhaps even at. a higher 
price -- .rather than face. lengthy pre.para�t�.on 
ot ElSs. (GAO .estim·ates a 31 month domestic 
avera9e time.)· 

--Thieat of· Li ti.g.a.t.ion� Domestic·ally, the .EIS 
req�iremen.t has. gene.rated substan·t.ial 1 it­
igation. ·Mo�st buyers wouid f1nd unaccept­
able the uncertainty created·py possible 
challenges in'the courts·to their EISs. 

In the international com�ercia'l. context, any 
marginal increases in costs, uncertaintfes.as to delay, 
or risk of litigation usually mean a loss of bu�iness. 

l I 
. 

While. the impact ,on Ex imb�nk would be partic.u-:-
. la.rly acute., ot·her Federal agencies, such as DOD,·· State, 

. DO•E and Commerce would also be adversely· affected. 
Placing this .new'" burden on our exports would do little· 

·�o . improve' the- ·world's environinEmt_. 'rhe main effect . 
;·would be to divert business to. forelgh suppliers, whose .•· 

goods :.and services a.re .not environmental.ly superio-r to 
our_s. ·.We see no logic . in a measur.e that would impose 
significant; costs on our economy, throug:h the reduction 
of·-economic activity and employment, without generating 
any assoc:i�ted �nvironmental b.enefits. 

' ' 

- ' . 
You. wlll soon ·re·ceive fo:r consideration a draft 

E·xecutive Ord'er which is intended to set the framework. 
within �hich fede.ral agencies· would consider the over­
seas _ertviroomental. effects .o.f their activities •. The . 
dra-ft Order has been pr.epared by the Department of State 
and �he Council. on .Environmental Quality (CEQ) unde�r the. 

•direction of the Office of the Counsel to. the P·resident. 
·state and CEQ ag.ree on some ·provis-ions in· the Order, ·but_ 

• they also have significant disag_reements, reflect-ed in 
alternative provis.ions in· the draft Order you will be 
consid.ering. · · · · 

As a matte·r of' economic pol icy, w.� would·· prefer 
delay'l.ng: issuance· of the Otde·r. Given. our· large trade 
d.eficit, the ·weakness of the dollar, and the nervousness 
of the fo·re.ign exchange markets, issuing an Executive 
Order now 'tha.t impose:s new restraints on :exports would 
send precisely the wrong economic signals. 

However,·. we understand that Administration promises 
to t.wo Senate subcommittees to articulate a. po·si tion t·his . 
month and tactical reasons in connection with the def'ense of 

I , , 

· .  ,' . 

I I 
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the: Eximbank case ar.g.ue for 'issuing an Orde.r now. Therefore., 
we recommend that an .Order be. issued in the form drafted by 
Sta te,, but with the ·amendments sug·ges·ted in the letter from 
the General Counsel of the Treasury to ...,s. Marg-aret A. 
McKenna • .  (Tab A) Such an Orde·r would allow each agency (in 
consul tat ion with State and· CEQ) to adopt procedures tai­
lored to 'i.ts n.eeds and should avoid the co.st, delay and 
threat· of li tiga .t i.on ·as soc i.ated ·with the EIS procedure • 

. • · We wtsh also to· �mphasize the importance o.f no.t 
·t�'sing the Ex.imbank suit. Its. loss would destroy t·he 
abi.l! i ty of the: 1\dm·inis.tration .to act flexibly in for�ulating 
its ·pol icy f9r balancing environmental, economic and policy 
.con:siderations in connection wi t·h its activiti.es. abroad. We 
unders.tand that there has been some reluctance to use th.e 
defense that NEPA does ·n·ot a.pply when the environmental ef­
fects occur solely outside t1he United States.. The Ger1eral 
Counsels of our agencies think t·hat this defense is ·grounded 
o.n a fa i.r read.i ng of .NEPA. Although t•he cou·rts have the ul-
timate responsibility to deciide ,the issue, you ha9� the 

·power to direct the Attorney General, as a matter of policy, 
fully and vig'ro·rously to defend the proposition that NEPA 
does not apply where the environmental effects of any fed­
.eral agency action occur solely outside the Uni.ted .Sta·tes. 
We urge you to exercise this power, because it is important 

· that the. Adminstration take a firm stand on this critical 
issue. Failure to be clear can .only encourag.e aqditional 
·1 it.lg ation • 

Attachment 
. ; 
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THE GENERAL. COUNSEL. OF THE TREASURY 
WASHINGTON, o.c. 80ltl0 

.. •.'· 
. .. 

JUL 311978 
. --

�-
. : .. ,, .. .. 

Dear Mar9.aret: 

Thank you for sending us a copy of the Executive Order 
which reflects the present negotiations between State and 
CEQ. I would like to give you the following comments on 
the Order: 

•' 
( 1) It i s our understanding that the Order is nat 

issued under NEPA, but constitutes an independent Adminis­
t ration position desig.ned to e.ffectuate the Administration • s 
desire to take into account, along with other pertinent 
considerations, environmental considerations when Federal 
actions have s.i gnific ant impacts outside the United States. 
The independence of the Administration's position from 
existing legislation is essential if we are to have the 
maximum oppo rtunity to avoid the creation of private rights 
of action with all the attendant delays which they have 
spawned in this area. The present version of the Order 
leaves the important question of its relation to NEPA 
murky -- and in Section 1, implies that the Order may be 
Dased on that Act. We strongly urg.e that all reference 
to specific laws, particularly NEPA, be omitted from the 
Order. Treasury would word the introduction, Section 1 
and Section 2-4(c) as follows: 

· 

By virtue of the authority vested 
in me by the Constitution and the laws 
of the United States, and as President 
of the United States, it is ordered as 
follows: 

SECTION 1 

1-1. Purpose and Scope. The purpose 
of this Executive Order is to enable 
responsible officials of Federal agencies 
having ult.imate responsibility for author­
izing. and approving actions encompassed by 
this Order to be informed of pertinent 



• • 

-..a • 

- 2 

environmental considerations and to take 
such considerati6ns into a.ccount with 
other pertinent considerations regard-in�g 
such actions. This Order represents the 
United States Government's exclusive 
and complete determination of the proce­

·, �ural and other actions to be taken by 
· '"Federal agencies with respect to t:he 
· environment outside the United States, 

its territories and possessions. 

SECTION 2 

2-4 (c). Nothing in this Order shali 
serve to invalidate any existing regula­
tions of any agency which have been adopted ·· 
pursuant t:o court order or pursuant to 
judicial settlement of any case or to 
prevent any agency from providinq in its 
procedure·s for measures in addition to 
those provided for herein. 

(2) Treas-ury's concern that private rights of action 
not flow from the issuance of the Order also leads us strongly 
to prefer State's proposed Section 3-1. We think that courts 
should have the benefit of a full and clear statement of the 
Administration's intentions with respect to the creation of 
private rights of action to enforce failure.s to comply with 
the Order. State's formulation best describes the intention 
not to create such rights. 

(3) Further, we think it essential that in connection 
with the issuance of this Order� the Pres.ident direct Justice 
to defend in court any department or agency against a claim 
that it is obligated to comply with NEPA to the extent that 
a major federal action produces significant environmental 
effects outside the United States. Although there has 
been disagreement within the Administration about the cor­
rec';;ness of that proposition, I think everyone agrees that 
it is a reasonable reading of the law. It is entirely 
appropriate for the President to direct his lawyer to make 
such an argument in court. An adverse decision on this 
proposition in the Eximbank case (or any case subsequently 
Lrought) will destroy the Administration's power to act 
under the flexible approach of this Order. 
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(4) Section 2-4. (b) (i) ._ appears to be premised on the 
applicability of NEPA to iiApacts on the global camrnons. 
We do not think that '"proposition has been e·stabli-shed. 
Moreover, we think that under the Order departments and 
agencies should have the flexibility to use documents 
other..,than environmental impact statements as they do 
under..,Sect.Jons 2-4 (b) (ii) - (iv). This result could be 
achieved .by rewriting sed:ion 2-4 (b) as follows: 

(b) With respect to actions described 
in Section 2-3, agencies shall in their 
procedures provide £or preparation of a 
d ocument described in Section 2-4(a) (i), 
(ii) or (iii), as determined by the 

agency. 

Further, agencies and departments should be able to create 
exemptions, exclusions and modifications with respect to 
activities having environmental effects on the global commons. 
Thus, Section 2-S(d) should be deleted. 

(5) We agree with the Order's determination that each 
agency or department should dev.ise its own procedures for 
taking into account environmental considerations when it 
acts. Requiring consultation with CEQ and State assures 
consideration of the most important factors which must be 
balanced. It would be helpful for the Order to state 
explicitly what it implies -- namely, that CEQ has no power 
itself to issue regulations to govern the conduct or pro­
cedures of departments or agencies insofar as their 
activities create significant environmei)tal impacts outside 
the United States. 

(6) Since CEO has no power to issue regulations for an 
agency or department in this regard, there seems little 
purpose in providing it (or other federal agencies with 
relevant expertise)notice of the availability of environ­

mental documents prepared under the Order. This CEQ 
proposed requirement (2-4 (d)) adds a step, which i.f missed, 
might be the basis for challenging an agency or depart­
men.tal action, in the even.t that the Order were construed 
to permit private rights of action. Moreover, identifying 
agencies with "relevant expertiseR is not an easy or clearly 
defined t_as·k. F.inally, we think that CEQ should not be the 
monitor of each environmentally-related action of a federal 
department or agency. CEQ's proposal impli.es that it is. 
We strongly support the State Department draft of 2-4(d). 
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(7) The decision to allow departments and agencies 
themsel ve.s to strike the bel lance between environmental and 
other pertinent corisiderat1ons in de.signing theit own 

requirements and procedures argues for the State Department 
version of Section 2-S(b) and (c). For example, the State 
Depar:t;rnent language would r equire Eximbank to take environ­
ment� considerations into ac count with respect to some 
of its· acbivities (such as certain substantial direct loans) 
while permitting it to exclude entirely export guarantee 
and insurance programs in which the bank has no direct 
involvement with the borrower and also relatively small 
direct loans. The CEO draft would apparently require 
Eximbank to produce a document (even if very abbreviated) 
in connection with all these transactions. The State 
Department draft would also .permit Treasury to exclude its 
advisory and consulting activities in connection with·the 
Saudi Joint Economic Commission, which is totally financed 
by the Government of Saudi Arabia. 

These are our comments on the portions of the Executive 
Order which concern us most. However, we have reviewed the 
entire Order and support 'the State version of the other 
sections with respe.ct to which CEQ and State disagree. 

You should also be aware that Treasury is deeply con­
cerned that issuance of an Orde·r which for the fir.st time 
dire.cts departments and ag.encie.s to take environmental 
consideration·s into account in their overseas activities 
will signal to the world that development of our export 
acti vi t.ies does not enjoy the highest priority. Such a 
s.ignal now mig.ht have an adverse impact on foreign exchange 
markets and on the strength of the dollar. Thus, we would 
pre:fer a delay in the issuance .of this O.rder until our balance 
of trade picture changes substantially, coupled with a direc­
t ion to Justice fully to defend the Eximbank ca•se. 

Ms. Margaret A. McKenna 
Depu.ty Counsel 

to the President 
The \ofui te House 
Washington, D.C. 20500 

•• .. .. • •- • • ·--.---;:.··· -�,.o<r:--..oqr-•-"!'.-.• .r··•.-
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FM DORIS BRENNER //SITTO 05// 
TO PHil WISE FOR THE P RESlDE'NT 

·zEM 
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SITTO 05 

THE PRESIDENT 
THE WHITE HOUSE 
WASHINGTON, D.C� 
ATTENTIONt ®ORI S BRENNER 

DEAR MR. PRESIDENT: 

WE WO·ULD LIKE TO TAKE THIS OPPO·RTUNITY, AS YOU .a:EGIN YOUR STAY 
IN GRA.ND TETON NATIONAL PA RK, TO WELCOME YOU T·O WYOMING. WE 
KNOW YOU WILL ENJOY YO'lJR VACATION A'MlD 'THESE SPL'E:NDID 
SURROUNDINGS, AND �/E .HOPE YOU WILL HAVE AN OPPORll:JNITY TO PARTAKE 
1� THE MANY RECRETIONAL ACTIVITIES AVAILABL'E IN THE AREA. 
AGAIN, WE-LCOME. CONG:RATULATION.S ON YOUR FINE CHO I CE IN 
VACATiON SPOTS. 

SINCERELY,, 

MALCOL,M WAU:.OP, U.S.S. 
Cl,l F' F'O RD P • H A NSE1N , U • S • S • 

0123 
5880 
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PHIL WISE FOR THE PRESIDEN:T 

TWA H IJAC'Kl NG; TWA FLIGHT 83,0· E:N:RO UlE FROM JFK TO GEN.EVA 
WITH 79 PASSENGERS A:ND· 6 CREW ABOARD WAS HIJACKED THIS :!"DRNI'NG 
AND IS ON THE G•ROUND AT G;E·NEVA AIRPORT. THE HIJACKERS I DENT IF"IED 
THEMSELVES AS THE "1COUNCIL OF THE. RECIPROCAL 'RELIEF A:L·LIANCE 
FOR PEACE AND FREEDOM EVERYWHERE" ----- POSSIB.LY ASSOCIATED 
WITH THE HIROSHIMA ATOMIC BOMB GROUP, AN.D DEMAND THE RE,LEASE 
OF NAZI WAR CRIMINAL RUDOLPH HESS AS. WELL AS FOUR CR01ATION 
AND 0 NE PALEST I.N.IAN "PO LIT lCAL PRIS'IO NER" o SWISS POLICE HAVE 

. SURROUND.ED THE AIRCRAFT AND SWlSS INTERNATIO·NAL RED CROSS 0FFICIALS 
ARE ON THE: SCENE' TO CONDUCT NEGOTlATIONS. A TASK. FORCE HAS BEEN 
ESTABLISHED AT STATE DEPARTME:NT. 
014 1 

5889 

. NNJm 



l 

THE WHITE HOUSE 

WASHINGTON 

August 22, 1978 

LANDON BUTLER: 

The attached was returned in 
the President's outbox: It is 
forwarded to you for appropriate 
hancfi.ing. 

Rick Hutcheson 

(note.: Attachments not with 
letters) 

re: Presidential Letters to 
George Meany & Douglas Fraser 
Re: Labor Day Message. 

· - -· - .. :... 

'· · ·  _ · _ 
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THE WHITE HOUSE 

WASHINGTON 

August 18, 19·78 

To President George Meany 

As Labor Day approaches, I want to join with 
you in wishing the working·. people of America 
and the.ir families. a relaxing and enjoyable 
holiday weekend. 

I am enclosing a copy of my Labor Day 
message for 197•8. 

· 

Sincerely, 

The Honorable George Meany 
'President 
AFL-CIO 
815 16th Street, NW 
Washington, DC 
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THE WHITE HOUSE 

WASHINGTON 

August 18, 1978 

To Doug Fraser 

As Labor Day approaches, I want to join with 
you in wishing all the members of the UAW and 
their families' a restful and enjoyable holiday 
weekend. 

I am enclosing .a copy of my Labor Day messa g.e 
for 1978. 

Sincerely, 

The Honorable Douglas Fraser 
President 
International Union, UAW 
Solidarity Hou·se 
8:000 East Jefferson Avenue 
Detroit, �ichigan 48214 
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THE WHITE HOWSE 

WASHINGTON 

August 22, 1978 

FRANK MOORE ( Ev Small) 

The attached was returned in 

the President's outbox: It is 

forwarded to you for appr.opriate 
hand�ing. 

Rick Hutcheson 

cc: Stu Ei z enstat (FYI) 

re: PRESIDENTIAl. NOTE 

TO CONGRESSMAN 
ST. GERMAIN RE: Consumer 
Cooperative Ban:k Bill. 

::-;-· 
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THE WHITE HOUSE 

WASHINGTON 

August 18, 1978 

MEMORANDUM FOR THE PRESIDENT 

FROM: STU EIZENSTAT 

SUBJECT: Note to Congressman St. Germain 

As you know, the Consumer Cooperative Bank legislation has 
been Congressman St. Germain's highest priority for a decade, 
and he is upset that we have been unable to schedule a signing 
ceremony. Nader's staff and other advocates of the Bank have 
also expressed concern about this decision, although we have 
indicated that the schedule simply did not permit a ceremony. 
In view of St. Germain's position as Chairman of the Financial 
Institutions Subcommittee, I would recommend that you send 
him a handwritten note which might make these points: 

You are delighted that the Congress has enacted this 
vital consumer legislation, which will provide financing 
for consumer cooperatives that have been unable to obtain 
credit from conventional lenders; 

The passage of this bill is testimony to St. Germain's 
active and effective support, and he deserves much of the 
credit for this success; and 

You look forward to continuing to work closely with him 
on other important pieces of legislation. 

Congressional Liaison concurs. 
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